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INTRODUCTION

Background: Maker of Virtual Sex Toys Sues Avatar
for Trademark Infringement

On July 3, 2007, Eros, LLC filed suit in the United States District
Court for the Middle District of Florida against a person known to the
plaintiff only by his avatar, his identity in the virtual world of Second
Life. Eros's suit sought an injunction and damages for copyright infringement and violation of the Lanham Act.' Eros claimed that the
avatar made unauthorized copies of two adult-oriented products invented by Eros and sold them to Second Life "residents," and that
Eros suffered economic harm as the result of this infringement.2 Eros
also joined other Second Life entrepreneurs in filing suit against several defendants in New York, claiming copyright and trademark infringement on the same adult-themed virtual inventions.3
Linden Research, Inc. (Linden Lab), the creator of Second Life, recently settled a lawsuit filed by a Second Life resident against the
company when it froze his account, depriving him of "land" he had
purchased in-world.4 Linden Lab settled the suit after a Pennsylvania
federal court refused to enforce the arbitration provision in Second
Life's Terms of Service as unconscionable.5 Linden Lab restored the
plaintiff's land, unfroze his account, and rewrote the Terms of
Service. 6
1. Complaint $1 2-3, Eros, LLC v. Doe, No. 8:07-CV-01158-SCB-TGW, 2007
WL 2344622 (M.D. Fla. July 3, 2007) (naming the avatar as "Volkov Catteneo"). Several naming conventions are used throughout this Comment: a "virtual world" is an
environment created on the Internet; an "avatar" is a graphical figure created in a
virtual world that represents a person in the real world; "in-world" and "in-game" are
used to refer to activities conducted within a virtual world.
2. Id. $% 26-28.
3. Complaint $1 1-2, Eros, LLC v. Simon, No. 1:07-CV-04447-SLT-JMA
(E.D.N.Y. Oct. 24, 2007).
4. Bragg v. Linden Research, Inc., 487 F. Supp. 2d 593, 595 (E.D. Pa. 2007).
5. Id. at 611-13; Posting of Marty Linden to Official Second Life Blog, http://
blog.secondlife.com/2007/10/04/resolution-of-lawsuit/ (Oct. 4, 2007, 15:38 PST) [hereinafter Posting of Marty Linden].
6. Posting of Marty Linden, supra note 5; Posting of Robin Linden to Official
Second Life Blog, http://blog.secondlife.com/2007/09/18/a-change-to-the-terms-of-service/ (Sept. 18, 2007, 11:07 PST); Second Life Terms of Service, http://secondlife.com/
corporate/tos.php (last visited Sept. 1, 2008). The revisions to the Terms of Service
affected the arbitration provision and the format, with boldfaced headings identifying
each element so that a future litigant could not claim ignorance of the terms. Id.
Significantly, Linden Lab did not change the provision authorizing the provider to
terminate a resident's account for any reason or no reason. See id. 2.6.
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A "colonist" in Entropia Universe made the 2008 Guinness Book of
World Records as the owner of "the most valuable virtual property
ever," an asteroid purchased in 2005 for $100,000 and worth "a staggering $1 million" two years later, according to MindArk, the developers of Entropia Universe.7 In Holland, a teen was arrested in
November 2007 for allegedly stealing almost $6,000 worth of virtual
furniture from "rooms" in Habbo Hotel, a 3D social networking site
for teenagers.8
B.

Issues at the Intersection of Virtual and Real Worlds

These events raise a number of legal issues that cross the increasingly porous barrier between the real world and the virtual world: are
virtual land and virtual chattels protected by real-world property law?
Are virtual products protected by real-world copyright, trademark, or
patent law? Can virtual products be "goods" within the definition of
the Lanham Act, such that their "sale" in "interstate commerce" can
be a violation of the Act? Does the use of a trademark exclusively in
a virtual world qualify as a "use in commerce" for the purpose of
trademark infringement? And why should we care?
To explore these issues, this Comment will first give some background on the rise and explosive growth of virtual worlds. The focus
of the first section will be on the development-and especially the
economics-of massively multiplayer online role-playing games
(MMORPGs), in which millions of subscribers interact with each
other via the Internet to accomplish tasks or to engage in commerce
or other activities. After a general tour of MMORPGs, the Comment
will concentrate on the world of Second Life. Second Life is unusual
among MMORPGs in that it is totally free-form, with no goals or
quests or prizes to win. It is a world created by its "residents." But
the feature of Second Life attracting most attention is that Second Life
is the first virtual world that allows its residents to retain intellectual
property rights to their in-world creations.
The Comment will then review litigation related to in-world activities and the ability of the real-world legal system to resolve in-world
disputes. What rights do avatars have in the real world?9 Does Kevin
7. Press Release, Entropia Universe, Virtual World Entropia Universe Launches
Blog at Entropiagateway.com (Oct. 16, 2007), http://www.terpin.com/entropia/?p=30.
8. 'Virtual Theft' Leads to Arrest, BBC NEws, Nov. 14, 2007, http://news.bbc.co.
uk/2/hi/technology/7094764.stm.
9. Although this Comment will treat avatars as creations and alter egos of their
real-world owners, the argument has been made that as artificial intelligence and
other technologies advance, avatars could be endowed with the ability to think for
themselves and thus have identities apart from their human creators. See generally
Woodrow Barfield, Intellectual Property Rights in Virtual Environments: Considering
the Rights of Owners, Programmers and Virtual Avatars, 39 AKRON L. REV. 649
(2006) (arguing that it might become necessary to expand intellectual property rights
to objects and literary works created by avatars); Bettina M. Chin, Note, Regulating
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Alderman, the real-world head of Eros, LLC have a cause of action

against Robert Leatherwood, the real-world name of the avatar
"Volkov Catteneo," for theft of intellectual property created in Second Life by Alderman's avatar "Stroker Serpentine"?1 ° Section III
will use Bragg v. Linden Research, Inc. and Eros, LLC v. Doe to focus

on issues related to both virtual real property and virtual intellectual
property.

Section IV will describe the current intellectual property regimecopyright, trademark, and patent law-as it relates to virtual property.
Among the issues discussed in this section will be the failure of the
Digital Millennium Copyright Act (DMCA) to protect the copyrights
represented in the Catteneo and Simon lawsuits. 1
This Comment concludes, first, that real-world courts are an appropriate forum for virtual-world property disputes. A second conclusion
is that, rather than applying the contract law embodied in End User

License Agreements (EULA) to every dispute involving a virtual
world, the law applied should depend on the nature of the dispute.
Finally, this Comment concludes that copyright, trademark, and patent laws need revision to deal with virtual intellectual property, and
they are ill-suited to other types of virtual property.
II.

A.

THE RISE OF VIRTUAL WORLDS

The Development of MMORPGs: Ultima, EverQuest,
World of Warcraft, Entropia

Today's persistent virtual environments evolved from the primitive,
single-user video games developed for the earliest personal computers.1 2 The first persistent virtual environment was Lucasfilms'
Your Second Life: Defamation in Virtual Worlds, 72 BROOK. L. REV. 1303 (2007) (discussing the application of real-world tort law to the defamation of avatars).
10. Leatherwood did not think so, and he refused to answer the charges in court.
The court, however, entered a default judgment against Leatherwood in November
2007. Entry of Default, Eros, LLC v. Doe, No. 8:07-CV-1158-T-24TGW (M.D. Fla.
Nov. 16, 2007), available at http://virtuallyblind.com/files/eros-default.pdf.
11. Alderman has stated that he filed the lawsuits against Leatherwood and Simon
only after Linden Lab took no action with respect to DMCA notices; other plaintiffs
in the Simon lawsuit expressed similar dissatisfaction with the DMCA process. See
Benjamin Duranske, Six Major Second Life Content Creators Sue Alleged Copyright
Infringer in NY Federal DistrictCourt, VIRTUALLY BLIND, Oct. 27, 2007, http://virtuallyblind.com/2007/10/27/content-creators-sue-rase-kenzo/; PvP Justice, http://strokerzblog.com/?p=5 (July 2007); Posting of Laura P. Linden to Official Second Life Blog, at
Response Nos. 3, 64, http:/blog.secondlife.com/2008/06/17/responding-to-questionsabout-the-dmca-process/ (June 17, 2008, 01:20 PST) [hereinafter Posting of Laura P.
Linden].
12. A "persistent virtual environment" is one whose existence does not depend on
the presence of any given player. See Michael Meehan, Virtual Property: Protecting
Bits in Context, 13 RIcH. J.L. & TECH 7, 7 (2006), availableat http://law.richmond.edul
jolt/v13i2/article7.pdf. A player can log out of a persistent environment and return
the next day, and the environment will be just as the player left it. Id. The development of virtual worlds has been extensively documented. See, e.g., F. Gregory Las-
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Habitat, developed in 1985 for the Commodore 64 computer.1 3
Habitatwas the first truly multiplayer online game, able to accommodate up to 20,000 simultaneous players. 4 However, it was more an
environment in which people interacted via avatars than an actual
game. In 1997, Electronic Arts launched Ultima Online, a fantasy
role-playing game claimed to be "the game that gave birth to the modern MMORPG."' 5 Ultima Online was quickly surpassed in popularity
by the 1999 release of Sony's EverQuest, a more fully realized fantasy
game reminiscent of the role-playing games, including Dungeons &
Dragons, that preceded MMORPGs.1 6
Entropia Universe, launched by Swedish software company
MindArk early in 2003, changed the traditional business model for
online virtual universes. In contrast to other MMORPGs, an Entropia
Universe user can download and play the game without paying a
monthly subscription fee to participate. MindArk bills Entropia Universe as "more than a game. The Entropia Universe is ... [real people, real activities and a Real Cash Economy in a massive online
universe."" The Entropia "economy" consists of buying in-game currency (PED-Project Entropia Dollars) with real money at a fixed
exchange rate of ten PED to the U.S. dollar.18 MindArk boasts that
users can make real-world fortunes in the Entropia Universe. 9 The
latest addition is a virtual banking system: users can apply for Entropia cards that can be used in "millions of ATMs" in the real world
to withdraw real-world money from their Entropia accounts.2"
Blizzard Entertainment's World of Warcraft (WoW) is easily the
world's most popular MMORPG. Released in November 2004, WoW
had achieved a worldwide market share of fifty-three percent by June
2006-that is, slightly more than eighteen months after introduction,
towka & Dan Hunter, The Laws of the Virtual Worlds, 92 CAL. L. REV. 3, 17-29
(2004); Erez Reuveni, On Virtual Worlds: Copyright and Contract Law at the Dawn of
the Virtual Age, 82 IND. L.J. 261, 261, 265 (2007).
13. Lastowka & Hunter, supra note 12, at 25.
14. Id.
15. Ten Years Ultima Online, http://www.uoherald.com/tenth/ (last visited Jan. 31,
2008).
16. MMOG Active Subscriptions: 200,000+, MMOGCHART.CoM, http://www.
mmogchart.com/charts (follow "MMOG Active Subscriptions: 200,000+" hyperlink)
(last visited Sept. 9, 2008). There are those who claim that the modern MMORPG
grew out of attempts by programmers to program a computer that could play Dungeons & Dragons. See A Critical Hit: How Dungeons & Dragons Shaped the Modern
Videogame, PC GAMER, Feb. 8, 2007, available at http://www.computerandvideo
games.com/article.php?id=157343&site=pcg.
17. Entropia Universe Home, http://www.entropiauniverse.com/en/rich/5000.html
(last visited Aug. 27, 2008).
18. Entropia Universe Features, http://www.entropiauniverse.com/en/rich/5357.
html (last visited Aug. 27, 2008).
19. Id.
20. Entropia Universe Cash Card, http://www.entropiauniverse.com/en/rich/5676.
html (last visited Aug. 30, 2008).
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WoW had gained more subscribers than all other MMORPGs combined."' Most of WoW's subscribers are in China; thus, it is probably
not coincidence that the first court to recognize a gamer's rights in ingame property was in China.2"
B.

Second Life

Second Life describes itself as "a 3D digital world entirely created
by its Residents. '2 3 Although Linden Lab claims more than fourteen
million residents, only approximately 50,000 residents are online at
any one time; during the sixty days ending July 31, 2008, residents
logged in approximately 1.2 million times.24 Second Life operates on
in-world currency, the Linden dollar ($L), which can be exchanged for
real-world currency; in August 2008, the exchange rate between the
U.S. dollar and the Linden dollar hovered around $L265 per $1.25
Second Life is attracting more attention, both in the press and in the
legal community, because of one feature: while most virtual-world
providers include provisions in the Terms of Service or the End User
License Agreement (EULA) specifying that all rights to any in-world
inventions belong to the company hosting the service, Second Life is
the rare exception, stating explicitly that residents retain intellectual
property rights in their in-world inventions. 26 Second Life's originators believed that limiting residents' rights to the content they created
would limit the growth of the virtual world because residents2 7would
tire of generating content for the benefit of the site's owners.
The dream for Second Life was of a world of limitless possibilities
that would be created by its residents.2 8 One of these residents, Kevin
21. MMOG Active Subscriptions: 200,000+, supra note 16.
22. Id.; Anna Johnstone, Game Over as Justice Becomes Virtual Reality, HERALD
(Glasgow, Scotland), Dec. 27, 2003, available at 2003 WLNR 6076364 (reporting that
a court in China "has ordered a computer games company to return virtual belongings
to a player whose account was looted by a hacker.").
23. Second Life, What is Second Life?, http://secondlife.com/whatis (last visited
Aug. 30, 2008).
24. Second Life, Economic Statistics, http://secondlife.com/whatis/economystats.php (last visited Aug. 30, 2008). A "resident" is defined as "a uniquely named
avatar with the right to log into Second Life." Id. Linden Lab updates Second Life
economic data daily; thus, any numbers given in this Comment will be approximate.
25. Second Life, LindeXTM Market Data, http://secondlife.com/currency/market.php (last visited Aug. 2, 2008). Linden Lab updates Second Life economic data
daily; thus, any numbers given in this Comment will be approximate.
26. Second Life Terms of Service, supra note 6, $ 3.2; John Bringardner, Brave
New World, IP LAW & Bus., Feb. 2007, available at 2/2007 IPLBUS 30 (Westlaw);
Amy Kolz, Virtual IP Rights Rock Online Gaming World, LAw.CoM., Dec. 6, 2004,
http://www.law.com/jsp/article.jsp?id=1101738506769; David P. Sheldon, Comment,
Claiming Ownership, But Getting Owned: ContractualLimitations on Asserting Property Interests in Virtual Goods, 54 UCLA L. REV. 751, 763-73 (2007) (analyzing EULAs of fourteen virtual worlds, including Second Life).
27. Cory Ondrejka, Escaping the Gilded Cage: User Created Content and Creating
the Metaverse, 49 N.Y.L. SCH. L. REV. 81, 93-101 (2004-2005).
28. Id. at 83, 87, 97-101.
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Alderman, sold a plumbing contractor business in 2004 and built Eros,
a Florida-based company with twelve real-life designers and programmers dedicated to creating erotic content for virtual worlds.2 9 One of
Eros's most popular products in Second Life, and the subject of the
Catteneo and Simon lawsuits, is the SexGen animation system, which
allows users to manipulate avatars into erotic positions via 150 animations programmed into it.3" Eros applied in June 2007 for federal copyright registration of SexGen as a "computer graphic/animation" in
the category of two-dimensional artwork.3 1 At the same time, Alderman applied for trademark protection for "SexGen" with the United
States Patent and Trademark Office (USPTO).3 2
C.

Virtual World, Real Money: The Economics of Virtual Worlds

At first glance, the issues raised by MMORPGs look ephemeral and
theoretical, but they involve real money.33 In his groundbreaking
2001 study of virtual-world economics, Edward Castronova determined that many thousands of adults spent more time in Norrath, the
virtual world of Sony's EverQuest, than they spent in their real-world
jobs, and that the average "wage" in Norrath, calculated by dividing
the value of players' virtual goods by the time spent acquiring them,
was $3.42 per hour-which gave Norrath a per capita GNP greater
than that of Bulgaria.3 4 Virtual real-estate broker "Anshe Chung"
claims to have turned a $10 investment into a million-dollar empire by
29. Elaine Silvestrini, Plaintiff Says Defendant in Virtual Sex-Toy Suit Is Teen,
Oct. 25, 2007 available at http://www2.tbo.com/content/2007/oct/25/
plaintiff-says-defendant-virtual-sex-toy-suit-texa/; Virtual Worlds Conference and
Expo 2007, Kevin Alderman Profile, http://www.virtualworlds2007.com/speakers/
kevinalderman.html (last visited Dec. 18, 2007).
30. Posting of Miguel Lopez to Wired Blog Network, http://blog.wired.com/games/
2007/07/second-life-res.html (July 5, 2007, 14:00:13).
31. Complaint, Exhibit C, Eros, LLC v. Simon, No. 1:07-CV-04447-SLT-JMA
(E.D.N.Y. Oct. 24, 2007). The characterization of the copyrighted work as a twodimensional graphic rather than a computer program denied Eros the protections afforded computer programs. For example, § 506 of the Copyright Act defines "work
intended for commercial distribution" to include a computer program, but not still
artwork. 17 U.S.C.A § 506(a)(3)(A) (West 2008).
32. U.S. Trademark Application No.77202601 (filed June 11, 2007), available at
http://tarr.uspto.gov/tarr?regser=serial&entry=77202601. Although registration is not
required for the enforcement of copyright and trademark rights (see infra, Section
IV), Eros apparently thought its case would be stronger, and perhaps its recovery
greater, if it registered the mark.
33. The A.B.A. Section of Science & Technology Law recently formed a committee to "focus on the legal issues raised by the existence of" virtual worlds and
MMORPGs. See A.B.A. Section of Sci. & Tech.Law, Virtual Worlds and Multiuser
Online Games, http://www.abanet.org/dch/committee.cfm?com=ST252000 (last visited Feb. 2, 2008).
34. Edward Castronova, Virtual Worlds: A First-Hand Account of Market and
Society on the Cyberian Frontier 25, 32-35 (CESifo Working Paper No. 618, 2001),
available at http://papers.ssrn.com/sol3/papers/cfm?abstractid-294828
(follow
"Download" hyperlink).
TAMPA TRIB.,
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buying and selling "land" in Second Life.35 The BusinessWeek cover
story featuring Chung reported that she has hired ten real-world em-

ployees to help manage the business.36 Wired published a profile of a

gamer who gave up a job at Procter & Gamble and now earns a sixfigure income buying and selling virtual items from Britannia, the universe of Electronic Arts's Ultima Online.3 7
What makes all this possible is that online gamers pay anywhere
from $9.50 to $15 per month simply for the right to participate in these
activities; actually doing anything, like clothing an avatar, visiting a
nightclub, or acquiring skills to move up to a higher level in a
MMORPG, costs the player additional in-game currency.3 8 Millions

of players, each spending months in-world developing an avatar's persona, translate to continuing monthly usage fees-a significant source
of income for the game providers, in addition to the money a gamer
spends in-world.3 9 Users can pay directly with their credit cards, or

they can purchase in-world currency at the going exchange rate and
then exchange in-world currency for real money as they wish. n0
III.

RIGHTS OF VIRTUAL PROPERTY OWNERS

Because virtual worlds are persistent and three-dimensional, users
can "buy" virtual land, construct virtual houses, furnish them with virtual objects, and build virtual communities. 4 ' Eros CEO Alderman
claims to have sold thousands of virtual beds containing Eros's
SexGen animations, which retail in Second Life for L$12,000 (about
$45), to Second Life avatars.4 2 After a year and a half of playing Star
Wars Galaxies, one gamer's Jedi-knight avatar had collected property
35. Press Release, Anshe Chung Studios, Anshe Chung Becomes First Virtual
World Millionaire (Nov. 26, 2006), http://www.anshechung.com/include/press/pressrelease251106.html.
36. Rob Hof, My Virtual Life, BUSINESSWEEK, May 1, 2006, available at http://
www.businessweek.com/magazine/content/06_18/b3982001.htm?chan=search.
37. See Julian Dibbell, The Unreal Estate Boom, WIRED, Jan. 2003, available at
http://www.wired.com/wired/archive/11.01/gaming-pr.html.
38. See generally Castronova, supra note 34 (describing the economics of virtual
worlds); Dibbell, supra note 37 (describing the time and money invested by
MMORPG players to increase the value of their in-game characters); Lastowka &
Hunter, supra note 12, at 19; Reuveni, supra note 12, at 265.
39. Mia Garlick, Player,Pirate or Conducer? A Considerationof the Rights of Online Garners, 7 YALE J.L. & TECH. 1 (2007).
40. The exchange rate in Entropia Universe is fixed at ten Project Entropia Dollars to the U.S. dollar; in Second Life, the exchange rate fluctuates with market demand. See Entropia Universe Features, supra note 18; Second Life, LindeXTM Market
Data, supra note 25.
41. See Bobby Glushko, Note, Tales of the (Virtual) City: Governing Property Disputes in Virtual Worlds, 22 BERKELEY TECH. L.J. 507, 511 (2007).

42. Posting of Eric Reuters to Reuters/Second Life Blog (July 3, 2007, 12:13 PDT),
http://secondlife.reuters.com/stories/2007/07/03/sl-business-sues-for-copyright-infringement/; Onder Skall et al, Stroker's Bed Heads to Court, SECOND LIFE HERALD, July
3, 2007, http://www.secondlifeherald.com/slh/2007/07/virtual-sex-bed.html.
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and currency valued at more than $500. a" The time and resources
spent creating these virtual properties foster the belief among gamers
that they have a private property interest in the objects and spaces
they create and inhabit-that is, that they can buy, sell, and trade virtual property for real dollars.4 4 Most virtual-world providers, however, do not sanction real-world transactions in in-world property, and
the rise of MMORPGs has generated real-world litigation over players' rights to sell in-world real property. The subject of virtual property rights comprises four questions: (1) What is virtual property? (2)
What rights does a creator or purchaser have in virtual property? (3)
What rights are game providers prepared to recognize? (4) What
rights are courts prepared to enforce?
A.

What Is Virtual Property?

Joshua Fairfield of the Indiana University School of Law argues
that virtual property should be distinguished from intellectual property, and that "computer code that is designed to act like real-world
property" should be treated and protected as property.4a He argues
that contract-based EULAs are inadequate to govern virtual worlds,
and that courts should apply concepts from other areas of law, such as
tort and property law, to in-world disputes. 46 Another view holds that
virtual property, and hence virtual property rights, does not exist
outside the context of the game, so that there is nothing for a realworld court to enforce other than the EULA. a7
Fairfield's argument appears the more compelling. When Jon Jacobs ("NeverDie") purchased the virtual space station in Entropia
Universe for $100,000, the purchase included "1,000 virtual apartment
deeds, 100 virtual store deeds in a virtual shopping mall, taxation
rights, land management, event management, marketing management
systems, and a landing point for new characters. '4 This looks like a
real-estate transaction, not a transaction in intellectual property. Similarly, the creators of Second Life have recognized a distinction between in-world intellectual property and other forms of virtual
property. When they decided to allow residents to retain the rights to
43. Mike Musgrove, Virtual Games Create a Real-World Market,

WASHINGTON

POST, Sept. 17, 2005, at Al, available at http://www.washingtonpost.com/wp-dyn/con-

tent/article/2005/09/16/AR2005091602083.html.
44. Joshua Fairfield, Anti-Social Contracts: The ContractualGovernance of Online
Communities 14-15 (Ind. Legal Studies Research Paper Series No. 89 & Wash. & Lee
Legal Studies Research Paper Series No. 2007-20, 2007), available at http://ssrn.com/
abstract=1002997.
45. Joshua A.T. Fairfield, Virtual Property, 85 B.U. L. REV. 1047, 1048 (2005).
46. Id. at 1051-52.
47. Richard A. Bartle, Pitfallsof Virtual Property 4, http://www.themis-group.com/
uploads/Pitfalls%20of%20Virtual%20Property.pdf (using the analogy of Monopoly
to argue that a gamer cannot "own" the "property" he "purchases" while playing the
game).
48. Meehan, supra note 12, at 10.
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their in-world intellectual property, they added that residents would

also be allowed to exercise ownership rights in their in-world real estate.4 9 And when the teenager stole the furniture in Habbo Hotel, he

was not stealing intellectual property; he was engaged in stealing virtual chattels for which their owners had paid C4,000 ($6,000) in realworld currency. 50 Under the circumstances, it would seem odd to

charge him with copyright infringement.
B.

What Rights Does a Creator or Purchaser
Have in Virtual Property?

The defining element of a virtual world is its shared simulated community space: the ability of millions of people to share a physical context online. The goal of a virtual-world provider, as opposed to a
game host, is that the virtual world simulate the real world as closely

as possible. 5 ' Whether and to what extent the players in online virtual
worlds have rights in the "property" they "own" has been the subject
of much theoretical discussion52 and some litigation. Even though

Second Life boasts that residents retain intellectual property rights in
goods created in-world, there is a lively debate, even within Second
Life, on exactly what is protected and what rights are granted. 53 Lin-

den Lab provides basic shapes and textures ("primitives," or "prims")
that can be manipulated or combined to form unique objects; Linden
also provides a scripting language that allows residents to create in-

world objects. At what point does the user-generated content, based
on prims and a scripting language provided by Linden Lab, become
the intellectual property of the resident? For residents who spend any
time at all working on their creations, the answer is, as soon as the
creation achieves the form conceptualized by its creator. 54 Further-

49. See Philip Rosedale, How I Did It, INC. MAGAZINE, Feb. 2007, available at
http://www.inc.com/magazine/20070201/hidi-rosedale.html.
50. 'Virtual Theft' Leads to Arrest, supra note 8.
51. See, e.g., There Behavior Guidelines, http://webapps.prod.there.com/help/
73.xml (last visited Sept. 17, 2008) ("There.com is not a game.... It is a shared
experience that allows people to create and control characters called 'Avatars' that
interact in an online society.... The community you are entering provides a social
experience true to real life."); Entropia Universe End User License Agreement, § 2,
Dec. 11, 2007, http://www.entropiauniverse.com/pe/en/rich/107004.html ("MindArk
provides the Entropia Universe as a service, described as a virtual universe. The Entropia Universe is not a 'game'.").
52. See, e.g., Barfield, supra note 9; Glushko, supra note 41; Meehan, supra note
12; Reuveni, supra note 12; Sean F. Kane, Virtual Worlds and Digital Rights: Can
Stealing an Online Gamer's IP or Magic Sword Mean Real-World Legal Hot Water?, 3
No. 9 INTERNET L. & STRATEGY 1 (2005); Alan Sipress, Where Real Money Meets
Virtual Reality, The Jury Is Still Out, WASH. POST, Dec. 26, 2006, at Al; Kelly M.
Slavitt, Gabby In Wonderland-Through the Internet Looking Glass, 80 J. PAT. &
TRADEMARK OFF. Soc'y 611 (1998).
53. See On SecondLife's 'Intellectual Property', Textures and More, http://www.
knowprose.com/node/16654 (Nov. 15, 2006).
54. See id.
https://scholarship.law.tamu.edu/txwes-lr/vol15/iss1/6
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more, World of Warcraft players will typically spend approximately
350 hours bringing their avatars to the highest level of achievement,
and they might reasonably believe they have the right to be compensated if they sell their characters to other players.
1. What Rights Are Game Providers Prepared to Recognize?
The perception that a gamer can "own" in-game property creates a
conflict between the virtual-world developers, whose investment provides the environment and the tools used to create property in-game,
and the gamers, who believe they have the right to dispose of the virtual property they create. Most game developers attempt to solve this
conflict with EULAs that eliminate ganers' private property rights in
virtual objects. These EULAs explicitly state that all in-game property belongs to the game developers, and they prohibit the real-world
sale of in-game property.5 6 Game developers also use terms of their
EULAs to police in-game activity, reserving the right to cancel a
gamer's 7account for activity considered inappropriate, or for no stated
5
reason.
The EverQuest User Agreement and Software License tells a gamer
that "[y]ou may not buy, sell or auction (or host or facilitate the ability
to allow others to buy, sell or auction) any Game characters, items,
coin[,] or copyrighted material," 58 and Sony Online Entertainment
(SOE), host of EverQuest and EverQuest H, has been diligent about
policing real-world sales of game property, including characters. In a
2005 symposium, SOE's general counsel stated that someone in his
department "every day, goes to eBay and sends [DMCA] takedown
notices on every EverQuest and EverQuest II auction we can find
.... "I' His reasons included the potential liability created by fraudulent real-world sales of in-game items and characters, for which their
original owners would demand compensation in either game value or
real-world currency. 60 This concern, however, has not slowed a brisk
55. Sheldon, supra note 26, at 760-61. The Chinese gamer whose property was
stolen by a hacker told reporters that "I exchanged the equipment for my labour,
time, wisdom and money. Of course, they are my belongings," and a Chinese Court
agreed. Johnstone, supra note 22.
56. Glushko, supra note 41, at 514, 517; Lastowka & Hunter, supra note 12, at
50-51.
57. Entropia Universe End User License Agreement § 3 (Dec. 11, 2007), http://
www.entropiauniverse.com/pe/en/rich/107004.html; Second Life Terms of Service,
supra note 6, T[ 2.6; EverQuest User Agreement and Software License 919 (Aug. 21,
2006), http://help.station.sony.com/cgi-bin/soe.cfg/php/enduser/std-adp.php?pfaqid=16210; World of Warcraft Terms of Use Agreement 7 (Jan. 11, 2007), http://
www.worldofwarcraft.com/legal/termsofuse.html.
58. EverQuest User Agreement and Software License, supra note 57.
59. Symposium, Rules & Border-Regulating Digital Environments, 21 SANTA
CLARA COMPUTER & HIGH TECH. L.J. 807, 822 (2005).
60. Id. at 822-23.
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secondary market for in-game property.6 1 Kevin Alderman of Eros,
for example, recently sold a virtual region of Second Life on eBay for
$50,000.62

The property rights granted to Jon "NeverDie" Jacobs in the Entropia Universe space station purchase were arguably in conflict with
Entropia'sEULA. 63 This agreement tells users that "[a]s part of your
interactions with the System, you may acquire, create, design, or modify Virtual Items [defined to include real estate], but you agree that
you will not gain any ownership interest whatsoever in any Virtual
Item, and you hereby assign to MindArk all of your rights, title[,] and
interest in any such Virtual Item. ' '64 This would seem to mean that
any rights Jacobs had in his virtual property, including the right to
resell parcels of it or to open a shopping mall, were assigned to
MindArk. The flaw in this theory is that MindArk actually conducted
the sale of the space station, so it must have thought Jacobs would
have some rights outside the EULA. 61 In fact, Jacobs has made a substantial profit on his purchase, which MindArk is mining for its publicity value.66
Blizzard Entertainment, the developer of the popular World of
Warcraft, has perhaps the most explicit Terms of Use in the industry:
BLIZZARD MAY SUSPEND, TERMINATE, MODIFY, OR DELETE THE ACCOUNT AT ANY TIME WITH ANY REASON
OR NO REASON, WITH OR WITHOUT NOTICE ....Blizzard
does not recognize the transfer of Accounts. You may not purchase,
sell, gift[,] or trade any Account, or offer to purchase, sell, gift[,] or
trade any Account, and any such attempt shall be null and void....
You agree that you have no right or title in or to any such content,
including the virtual goods or currency appearing or originating in
the Game, or any other attributes associated with the Account or
stored on the Service. Blizzard does not recognize any virtual property transfers executed outside of the Game or the purported sale,
61. Sony's symposium comment was apparently part of a long-running saga. News
media first reported Sony's ban on eBay sales of EverQuest products in January 2001.
Greg Sandoval, eBay, Yahoo Crack Down on Fantasy Sales, CNET NEWS, Jan. 26,
2001, available at http://news.cnet.con/news/0-1007-200-4619051.html. Sony has since
retreated from this position somewhat, creating an in-game exchange for sale of EverQuest assets. EverQuest II User Agreement and Software License 1 9, http://
help.station.sony.com/cgi-bin/soe.cfg/php/enduser/std-adp.php?p-faqid=12248
(last
visited Sept. 6, 2008).
62. Mitch Wagner, Second Life Sex Business Sells on eBay for $50,000, INFORMATIONWEEK, Mar. 27, 2007, available at http://www.informationweek.com/news/show
Article.jhtml?articlelD=198700237.
63. See supra text accompanying note 48; Meehan, supra note 12, at 10-13.
64. Entropia Universe End User License Agreement, supra note 57, § 7.
65. See generally Meehan, supra note 12 (discussing what Jacobs purchased and
what rights a court might enforce).
66. Entropia Universe Enters 2008 Guinness World Records Book for "Most Expensive Virtual World Object," MARKETWIRE, Sept. 18, 2007, http://www.marketwire.
com/mw/release.do?id=770780.

https://scholarship.law.tamu.edu/txwes-lr/vol15/iss1/6
DOI: 10.37419/TWLR.V15.I1.5

12

2008]

Lowry: Property Rights in Virtual Reality: All’s Fair in Life and Warcra

PROPERTY RIGHTS IN VIRTUAL REALITY

121

gift[,] or trade in the "real world" of anything related to the Game.
Accordingly, you may not sell items for "real" money or otherwise
exchange items for value outside of the Game.6 7
In April 2002, Blizzard filed suit for copyright and trademark infringement and unfair competition against Internet Gateway for reverse-engineering a platform that allowed users to play WoW without
going through Blizzard's servers. In the process of holding that the
defendants had violated the anti-circumvention provisions of DMCA,
the court held that Blizzard's Terms of Use were valid and
enforceable.6 8
This trend of strictly enforcing rigid prohibitions against gainers'
property rights was broken in 2003 when Linden Lab announced that
residents of Second Life would retain intellectual property rights to
their in-game creations.69 In announcing the new Second Life policy,
Philip Rosedale, CEO of Linden Lab, drew a distinction between virtual intellectual property and virtual real property-and stated emphatically that the policy of "you own it" applied to both.7 Rosedale
gave an interview to an Internet blogger in which he said, "We started
selling land free and clear, and we sold the title, and we made it exv
tremely clear that we were not the owner of the virtual property."'
As the documents filed in Bragg v. Linden Research, Inc. 72 demon-

strate, however, Linden was not prepared to defend that position
when a Second Life resident attempted to profit from in-game real
estate.
It thus appears that although most MMORPG developers are not
so aggressive as Blizzard and Sony in preventing such sales, no developer actually recognizes a gamer's right to sell in-game real estate or
chattels in the real world. Even Second Life retreated from such recognition in the face of a resident's challenge. Sanctions, contained in
all EULAs, include the arbitrary termination of a player's account,
which could cause measurable economic harm. 3 Moreover, intellectual property rights, even when recognized, are inconsistently enforced, as discussed below.
67. World of Warcraft Terms of Use Agreement, supra note 57, $$ 7-8.
68. Davidson & Assocs. v. Internet Gateway, 334 F. Supp. 2d 1164, 1176-78, 1182,
1186 (E.D. Mo. 2004).
69. Matt Haughey, Second Life Residents to Own Digital Creations, CREATIVE
COMMONS, Nov. 14, 2003, http://creativecommons.org/press-releases/entry/3906.
70. Rosedale, supra note 49; Brief in Support of Motion for Preliminary Injunction, Exhibits 4-7, Bragg v. Linden Research, Inc., 487 F. Supp. 2d 593 (E.D. Pa. Jan.
25, 2007) (No. 06-CV-4295), available at http://lawy-ers.com/InjunctionMotionBrief
_Exhibits.zip.
71. Posting of Aleks Krotoski to Guardian Unlimited blog, http://blogs.guardian.
co.uk/games/archives/2005/06/14/second-life-and-the-virtual-property-boom.htm
(June 14, 2005, 10:41 BST).
72. Bragg v. Linden Research, Inc., 487 F. Supp. 2d 593, 595-96 (E.D. Pa. 2007).
73. Chua Hian Hou, Gold Diggers May Be Violating Law, DIGITAL LIFE, May 23,
2006, available at 2006 WLNR 8789269.
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What Rights Are Courts Prepared to Enforce?

Until very recently, courts have taken a decidedly pro-contract position in cases involving enforcement of virtual property rights.74 Part
of the justification for harsh and restrictive EULAs is the ephemeral
nature of in-game assets. If a host site "crashes," gainers' hard-won
identities and assets could disappear into the ether, irrecoverable.
Most EULAs are designed to protect the game developers from liability should this occur, and courts have been sympathetic to this argument. 5 Then came Bragg v. Linden Research, Inc.
a.

Virtual Real Estate: Bragg v. Linden Research, Inc.

Marc Bragg ("Marc Woebegone"), a Pennsylvania attorney, won a
land auction within Second Life and paid $300 to Linden Lab for a
virtual parcel of land called "Taesot." Moments after notifying Bragg
that he had won the auction, Linden voided the sale and froze Bragg's
account. Linden claimed that Bragg had won the auction fraudulently
by exploiting a feature in the software that allowed him to bid on parcels that were not actually for sale, thus getting the land at an artificially low price." At the time Linden froze Bragg's account, he was
listed as the "owner" of more than 100 parcels of virtual land (not
including Taesot), totaling approximately 180,000 square meters; he
also had $2,000 in real-world cash in his account.7 7
In its filings, Linden asserted that Rosedale's statements in several
national magazines and within Second Life that residents could
"own," "buy," "sell," and "make a profit" on virtual real estate were
not meant to be taken literally, but were meant as "metaphors or analogies to the concepts of ownership of real property. ' 78 Linden
claimed that Bragg had no property rights in his virtual land. In contrast to Rosedale's earlier statements that everything in Second Life,
including land, belongs to its residents, Linden now said that virtual
real estate belongs to Linden Lab and cannot become the "property"
74. Glushko, supra note 41, at 515; see Sheldon, supra note 26, at 777; Davidson &
Assocs. v. Internet Gateway, 334 F. Supp. 2d 1164, 1176-78 (E.D. Mo. 2004).
75. Glushko, supra note 41, at 514-17; Meehan, supra note 12, at 4.
76. Complaint in Civil Action $$ 111-12, 114, 120, Bragg v. Linden Research, Inc.,
No. 06-08711 (Chester County Pa. Ct. Com. P1., Oct. 4, 2006), available at http://lawyers.com/BraggvLindenComplaint.pdf.
77. Motion for Preliminary Injunction, Exhibit 3, Bragg v. Linden Research, Inc.,
No. 06-cv-4295 (E.D. Pa. Jan. 25, 2007), available at http://lawy-ers.com/Injunction
MotionBrief_Exhibits.zip. This level of land use would subject a Second Life resident to a monthly "land use fee" in addition to his monthly membership fee. See
Second Life, Land Pricing and Use Fees, https://secure-web2l.secondlife.com/whatis/
landpricing.php (last visited Aug. 2, 2008). The monthly use fee for 65.5K square
meters (the maximum information publicly available) can be as high as $295. Id.
78. See Defendants Linden Research, Inc. and Philip Rosedale's Answer to Complaint and Linden Research Inc.'s First Amended Counterclaims Against Plaintiff
Marc Bragg $ 48, at 11, Bragg v. Linden Research, Inc., 487 F. Supp. 2d 593 (E.D. Pa.
Aug. 17, 2007), available at 2007 WL 2435763 [hereinafter Answer & Counterclaims].
https://scholarship.law.tamu.edu/txwes-lr/vol15/iss1/6
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of a Second Life resident.79 Rosedale asserted that "'virtual land' is
not property to which one may take 'title,' but instead a license of
access to Linden's proprietary servers, storage space, bandwidth,
memory allocation[,] and computational resources of the server."8
The court in Bragg rejected Linden Lab's characterization of the
lawsuit as "a dispute about whether an online service may suspend a
user from that service for engaging in a fraudulent scheme to obtain
money."8 1 The court described the dispute as a "case ...about virtual
property maintained on a virtual world on the Internet."8 2 In its order
denying Linden's motion to compel arbitration, the court discussed
the issues surrounding virtual land in the context of real property
rights, not intellectual property. The decision to deny Linden's motion was based on the unconscionability of the arbitration provision in
Second Life's Terms of Service, so the court never reached the merits
of the property claims.83 However, the court left little doubt that, had
it been asked to rule on the ownership of the virtual property in question, the decision would not have gone in Linden's favor.8 4 Four
months after the court's arbitration ruling, Linden Lab settled with
Bragg, reinstating his account and restoring the property he had
before the account was frozen.8 5
b.

Intellectual Property: Eros, LLC v. Doe and
Eros, LLC v. Simon

In addition to seeking judicial protection for their virtual real property, Second Life residents have also resorted to the courts to protect
the intellectual property rights Second Life promises its residents. In
2006, Kevin Alderman, CEO of Eros and author of the SexGen animation system, discovered what he believed to be counterfeit copies
of his SexGen beds in Second Life.86 After an unpleasant and unsuccessful experience trying to get Linden Lab to take down infringing
copies of SexGen products in compliance with DMCA, Alderman decided to bypass Linden Lab when he discovered a second infringe79. See id. J1 8; 11; 72 at 3, 4, 14; 16 at 41-42. Notably, despite its avowal that
residents have no property rights in Second Life real estate, Linden Lab took no action when Kevin Alderman sold "Amsterdam" on eBay for $50,000. See Wagner,
supra note 62.
80. Answer & Counterclaims, supra note 78, $ 8 at 3. Second Life's website still
invites residents to "own virtual land" and "become a part of history by purchasing
land," and refers to a use fee "proportional to the land you own." Second Life, Own
Virtual Land, http://secondlife.com/whatis/land.php (last visited Aug. 2, 2008).

81. Answer & Counterclaims, supra note 78, at 2.
82. Bragg v. Linden Research, Inc., 487 F. Supp. 2d 593, 595 (E.D. Pa. 2007).

83.
84.
85.
86.

Id. at 611.
See court's summary of the facts, id. at 595-97 & n.6.
Posting of Marty Linden, supra note 5.
See Second Thoughts, Consider Yourself Served, http://secondthoughts.type

pad.com/second-thoughts/2006/07/consider-yourse.html (July 29, 2006).
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ment in April 2007. This time, he sought real-world enforcement of
his intellectual property rights.87
In June 2007, Alderman applied for copyright registration for two
SexGen products and for federal trademark protection for the
SexGen mark, and in July 2007, he filed suit in federal district court
seeking damages for copyright and trademark infringement against
Volkov Catteneo, an avatar who boasted that he had sold fifty illegal
copies of the SexGen bed within Second Life.8 8
Eros's claim against Catteneo alleged violation of § 506 of the Copyright Act, which makes it a criminal offense to infringe a copyright
willfully, for the purpose of financial gain, by reproducing or distributing items with a retail value more than $1,000.89 He also claimed a
violation of § 1114 of the Lanham Act, which makes it illegal to "use
in commerce any reproduction, counterfeit, copy, or colorable imitation of a registered mark in connection with the sale, offering for sale,
distribution, or advertising of any goods or services."90 Oddly, the
complaint did not specify the monetary value of the allegedly infringing SexGen copies. Although the complaint asked for statutory damages and attorney's fees, it is unlikely that they would have been
awarded had this case gone to trial. The only element of statutory
damages alleged was that the infringement was willful. 9 1 The complaint stated that Eros was harmed by the infringement, but it contained no allegation of the defendant's profits or the value of the
infringed items from which damages could be calculated.9 2
Although some believed the lawsuit frivolous, either because it involved virtual objects or because it involved adult-themed content,
more thoughtful commentators hoped that this lawsuit would answer
questions about what right courts would enforce relative to virtual intellectual property.93 They got part of an answer. The court allowed
Alderman to subpoena the records of Linden Lab, PayPal, America
Online, and Charter Communications to determine the real-world
identity of Catteneo. 94 The case never went to trial because the de87. PvP Justice, supra note 11.
88. Complaint
19, Eros, LLC v. Doe, No. 8:07-CV-01158-SCB-TGW, 2007 WL
2344622 (M.D. Fla. July 3, 2007); Posting of Eric Reuters, supra note 42.
89. 17 U.S.C.A § 506(a)(1)(A)-(B) (West 2008).
90. 15 U.S.C.A. § 1114(1)(a) (West 2008).
91. Complaint T 37, 40, Doe, No. 8:07-CV-01158-SCB-TGW, 2007 WL 2344622.
92. Id.
28, 41.
93. Phil Davis, Virtual Sex Machine Spawns Lawsuit, MSNBC, Aug. 10, 2007,
http://www.msnbc.msn.com/id/20214184; Regina Lynn, Stealing Code in Second Life Is
Still Stealing, WIRED, July 13, 2007, http://www.wired.com/culture/lifestyle/commentary/sexdrive/2007/07/sexdrive 0713; Eric J. Sinrod, When Virtual Legal Chickens
Come Home to Roost, ZD NET NEWS, Nov. 7, 2007, http://news.zdnet.com/2010-959522-6217255.html.
94. Posting of Eric Reuters to Linden/Second Life Blog (July 10, 2007, 11:54
PDT), http://secondlife.reuters.com/stories/2007/07/10llinden-paypal-subpoenaed-injohn-doe-case/; Order Granting Plaintiff's Second Ex Parte Motion For Leave to Issue
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fendant, once identified, refused to answer the charges. 95 After the
entry of a default judgment against him in federal court, however, the
defendant, Robert Leatherwood, negotiated a settlement with Eros.
Leatherwood agreed to disclose the names of his confederates in the
counterfeiting scheme, and the court enjoined him from copying, distributing, displaying, selling, or aiding or conspiring with anyone else
to copy, display, distribute, or sell any Eros merchandise without
Eros's consent.9 6
Eros's lawsuit against Thomas Simon ("Rase Kenzo"), in which
Eros was joined by five other Second Life content creators, was only
slightly more successful. The parties reached an out-of-court settlement in which Simon agreed to stop the infringement, surrender the
$525 profit he admitted to making on the sale of infringing merchandise, and turn over all information relative to his infringing activities. 97
However, even though the settlement contains terms like "goods" and
"merchandise," these terms were reached by the parties, not a court,
so there is still no judicial recognition that virtual goods are, in fact,
goods in the Lanham Act meaning of the term or that selling them ingame constitutes commerce. Furthermore, although Simon agreed to
settle the lawsuit, he did not consider his act copyright infringement.
He said that his actions constituted nothing more than "playing a
video game." 9 8
Eros's attempts to enforce its intellectual property rights in court
raised hopes that the courts would come up with a definitive answer
relative to the rights of MMORPG players to their in-game creations.
Virtual-world inhabitants are still waiting for that answer.

Subpoenas, Eros, LLC v. Doe, No. 8:07-CV-01158-SCB-TGW (M.D. Fla. Sept. 5,
2007), available at http://docs.justia.com/cases/federal/district-courts/florida/flmdce/
8:2007cv01158/202603110/.
95. Request for Entry of Default Against Defendant Robert Leatherwood, Eros,
LLC v. Leatherwood, No. 8:07-CV-01158-SCB-TGW (M.D. Fla. Nov. 15, 2007), available at http://docs.justia.comlcases/federal/district-courts/florida/flmdce/8:2007-CV01158/202603/14/. After Catteneo was identified, the case was re-styled Eros, LLC v.
Robert Leatherwood and John Does 1-10, and a charge of conspiracy was added.
First Amended Complaint TT 2-3, Leatherwood, No. 8:07-CV-01158-SCB-TGW
(M.D. Fla. Oct. 24, 2007).
96. Judgment by Consent as to Defendant Robert Leatherwood 3, Leatherwood,
No. 8:07-CV-01158-SCB-TGW (M.D. Fla. Mar. 20, 2008).
97. Posting of Eric Reuters to Reuters/Second Life Blog (Dec. 4, 2007, 10:20 PST),
http://secondlife.reuters.com/stories/2007/12/04/settlement-reached-in-kenzo-copyright-case/.
98. Id.; Judgment by Consent as to Defendant Thomas Simon
1, Eros, LLC v.
Simon, No. 07-CV-4447 (E.D.N.Y. Dec. 3, 2007), available at http://virtuallyblind.
com/files/ecf.nyed.uscourts.gov cgi-bin-showjtemp.pdf; see also Lastowka & Hunter,
supra note 12, at 7 (noting that "virtual worlds are viewed by some as ...not worthy
of serious attention.").
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FAILURE OF THE CURRENT INTELLECTUAL PROPERTY REGIME

A.

Ineffectiveness of Copyright Protection

Not all disputes involving virtual intellectual property are susceptible to intellectual property-based solutions. A recent illustration of
this concept involved Second Life real estate entrepreneur "Anshe
Chung." An in-world interview with the avatar was twice interrupted
when hackers invaded the scene and flooded the screen with obscene
graphics.99 A video of the event appeared on YouTube, and Chung's
real-world husband got YouTube to take it down under the Digital
Millennium Copyright Act (DMCA) by invoking Chung's copyright in
her avatar. This reaction evoked a howl from people claiming "fair
use" and excoriating Chung for invoking DMCA. 1°° The dispute was
settled-as it should have been-not by invoking copyright law, but
by enforcing YouTube's policy against posting offensive content.101 In
this instance, copyright law was not only inadequate to the task: it was
the wrong tool for the job.
1. Owners' Rights Under the Copyright Act
Under the Copyright Act,' 02 the owner of a copyright has a bundle
of rights, including the exclusive right "to do and to authorize" the
reproduction, adaptation, publication, distribution, and display of the
copyrighted work. 0 3 These rights, however, are subject to limitations,
including "fair use,"'0 4 reproduction by libraries or archives, 0 5 and

"display of a work by instructors or pupils in the course of face-to-face
teaching activities of a nonprofit educational institution, in a classroom or similar place devoted to instruction."'106 In addition, the Copyright Act embodies what is known as the "first-sale doctrine": the
owner of a lawfully made copy may "sell or otherwise dispose of" the
copy without permission from the copyright owner.1 7
99. Daniel Terdiman, Virtual Magnate Shares Secrets of Success, CNET NEWS,
Dec. 20, 2006, http://www.news.com/Virtual-magnate-shares-secrets-of-success/20081043_3-6144967.html.
100. Benjamin Duranske, "Anshe Chung" Withdraws DMCA You Tube Complaint,
VIRTUALLY BLIND, Jan. 21, 2007, http://virtuallyblind.com/2007/01/21/anshe-chung-

withdraws-dmca-youtube-complaint/. Under the Copyright Act, "the fair use of a
copyrighted work, including such use.., for purposes such as criticism, comment, [or]
news reporting . . . is not an infringement of copyright." 17 U.S.C.A. § 107 (West
2008).
101. Posting of Adam Reuters to Reuters/Second Life Blog, http://secondlife.reuters.com/stories/2007/01/15/youtube-shift-on-anshe-chung-griefing-video/
(Jan. 15, 2007, 05:01 PST).
102. 17 U.S.C.A §§101-1332.
103. Id. § 106.
104. Id. § 107.
105. Id. § 108.
106. Id. § 110.
107. Id. § 109(a). Eros's first attempt to enforce its copyright on the SexGen beds
in Second Life ran afoul of the first-sale doctrine, and generated considerable animos-
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Registration of a copyright is not a prerequisite to protection.10 8 A
victim of copyright infringement can petition a court for an injunction
to stop the infringement; the court may also order the impounding or
destruction of all infringing copies and any equipment used to make
the copies.' 0 9 In addition, even if the copyright is not registered with
the Copyright Office, its owner can recover actual damages resulting
from the infringement, plus any profits from the infringer. 10 However, in the absence of registration, statutory damages will not be
awarded. 11' Statutory damages include up to $30,000, or up to
$150,000 if the infringement was willful, plus costs and attorney's
12
fees.'

2.

The Digital Millennium Copyright Act of 1998 (DMCA)

The DMCA1 13 was Congress's response to the proliferation of copyrighted material in digital form and the corresponding increase in
piracy. 1 4 The anti-circumvention provisions of DMCA make it illegal
to (a) use technology that circumvents an author's embedded copyright protections in order to gain unauthorized access to a work; and
(b) sell or otherwise disseminate tools that facilitate circumvention
and serve no other useful purpose. 1 5 According to the Second Circuit's interpretation of the anti-trafficking provision, § 1201(a)(2) prohibits trafficking in the "circumvention of technologies designed to
prevent access to a work," and § 1201(b)(1) forbids selling or distributing methods of defeating "technologies designed to permit access to a
work but prevent copying of the work or some other act that infringes
a copyright." 11' 6
A separate section of the Act seeks to protect copyright owners
from having their works pirated and posted or broadcast on the Internet; at the same time, several "safe harbor" provisions protect Internet Service Providers (ISPs) from liability for infringing content
that appears on their websites. Subsection 512(a) provides a safe harity within Second Life, when a person Alderman believed was selling exact duplicates
of the copyrighted items claimed to have purchased them from the original owners.
See Comment of Carl Metropolitan to Second Thoughts Blog, http://secondthoughts.
typepad.com/second-thoughts/2006/07/consider-yourse.html (July 30, 2006, 01:41);
Posting of Laura P. Linden, supra note 11, at Response No. 64.
108. 17 U.S.C.A. § 408(a).
109. Id. §§ 502-03.
110. Id. § 504(b).
111. Id. § 412.
112. Id. §§ 504(c), 505.
113. Digital Millennium Copyright Act, Pub. L. No. 105-304, 112 Stat. 2860 (1998)
(codified as amended in scattered sections of 17 U.S.C.).
114. Neil A. Benchell, The Digital Millennium Copyright Act: A Review of the Law
and the Court's Interpretation,21 J. MARSHALL J. COMPUTER & INFO. L. 1, 3 (Fall
2002).
115. 17 U.S.C.A. § 1201.
116. Universal City Studios, Inc. v. Corley, 273 F.3d 429, 441 (2d Cir. 2001).
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bor for ISPs that transmit infringing material if the ISP has no involvement other than to provide a conduit for the material." 7 Subsection
512(b) immunizes ISPs that store material temporarily ("caching"), as
long as certain conditions regarding the transmission and retrieval of
the material are met. 1 8 Subsection 512(c) creates a safe harbor for an
ISP that stores infringing material on its system at the direction of a
user, as long as the ISP (a) did not know about or financially benefit
from the infringing material, and (b) made "expeditious efforts to remove or deny access to" any allegedly infringing material." 9 Finally,
subsection 512(d) provides a safe harbor for ISPs that provide hyperlinks or other tools directing users to an online location containing
infringing material, subject to the same conditions contained in subsection 512(c). 2 °
As a condition of immunity, the ISP is required to remove unauthorized content at the request of the copyright holder; the ISP is also
required, upon presentation of a subpoena issued by a court at the
request of the copyright holder, to provide the name and address of
the person associated with the Internet account that posted the unauthorized material. 12 1 The Recording Industry Association of America
(RIAA) and others have used the subpoena power aggressively to
pursue individuals believed to be downloading copyrighted music and
videos.12 2 This section is easily susceptible to abuse; stories of harassment and violation of the privacy rights of innocent victims abound. 2 3
After initially supporting the entertainment industry in its zeal to protect copyrights, courts more recently have limited the subpoena power
to ISPs providing caching, storing, or linking services, and they are
refusing to issue subpoenas against ISPs that merely act as conduits.12 4
Registration of a copyright is not required for its owner to assert
rights under the take-down provisions of DMCA § 512, but the owner
must swear that he is either the owner or an authorized agent of the
owner when applying for a take-down notice or a subpoena. Registration provides prima facie evidence of ownership. In attempting to
117. 17 U.S.C.A. § 512(a)(1)-(5).
118. Id. § 512(b)(2)(A)-(E).
119. Id. § 512(c)(1)(A)-(C).
120. Id. § 512(d).
121. Id. § 512(h).
122. Jordana Boag, Comment, The Battle of Piracy versus Privacy: How the Recording Industry Association of America (RIAA) Is Using the Digital Millennium Copyright Act (DMCA) As Its Weapon Against Internet Users' Privacy Rights, 41 CAL. W.
L. REV. 241, 241-42 (2004).
123. See id. at 258-62 (describing several encounters between the RIAA and alleged violators).
124. In re Charter Commc'ns, Inc., Subpoena Enforcement Matter, 393 F.3d 771,
777 (8th Cir. 2005) (holding that a subpoena may be issued only to an ISP engaged in
storing infringing material on its servers); In re Subpoena to Univ. of N.C. at Chapel
Hill, 367 F. Supp. 2d 945, 952-53 (M.D.N.C. 2005) (same); Recording Indus. Ass'n of
Am. v. Verizon Internet Servs., Inc., 351 F.3d 1229 (D.C. Cir. 2003) (same).
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learn the real-world identity of Volkov Catteneo, Eros initially petitioned the federal district court in Florida for subpoenas against Linden Lab and PayPal. 125 After learning that Catteneo was boasting
that he had provided false information to Linden Lab when registering on Second Life, Eros petitioned for subpoenas against America
Online and Charter Communications, where Alderman had discovered e-mail accounts believed to belong to Catteneo. 1 26 The court issued the requested subpoenas, and the ISPs supplied the requested
information, but the person identified by this process denied owning
the account. 2 7
3.

Lax In-World Enforcement

Second Life had the opportunity-and the goal-of establishing
real-world standards for the enforcement of gamers' intellectual property rights, but its performance has disappointed Second Life residents. In November 2006, residents learned of the release in-world
of CopyBot, a software program that enabled users to make copies of
anything in Second Life, remove any copyright-protection features the
creators had attached, and then sell the copies as originals. 128 Linden
Lab first tried to reassure residents that CopyBot could actually serve
a useful purpose, that not all copying is copyright infringement, and
that the content of in-world business owners was in no danger129
More than 600 angry letters from residents and 200 in-world business
closings later, Linden announced that the use of CopyBot to make
unauthorized copies was a violation of Second Life's Terms of Service.
Anyone whose work had been illegally copied was invited to file an
abuse report with Second Life and pursue a claim under DMCA if

125. Posting of Eric Reuters, supra note 94.
126. Plaintiff's Second Ex Parte Emergency Motion For Leave to Issue Subpoenas
and Conduct Related Discovery and Incorporated Memorandum of Law at 2-3, Eros,
LLC v. Doe, No. 8:07-CV-01158-SCB-TGW (M.D. Fla. Sept. 4, 2007), available at
http://docs.j ustia.com/cases/federal/district-courts/florida/flmdce/8:2007-CV-01158/
202603/9/.
127. Benjamin Duranske, Defendant Named in Eros Intellectual PropertySuit, VIRTUALLY BLIND, Oct. 26, 2007, http://virtuallyblind.com/2007/10/25/robert-leatherwood-identified-eros/. The person named as the owner of the accounts, Robert
Leatherwood, denied being Catteneo; however, private investigators found one of the
computers involved in the Catteneo infringement in Leatherwood's home. Id. He
eventually admitted being Catteneo. Posting of Eric Reuters to Reuters/Second Life
Blog, http://secondlife.reuters.com/stories/2008/03/06/volkov-catteneo-yes-i-am-robert-leatherwood/ (Mar. 6, 2008, 12:37 PST).
128. CopyBot was developed by libsecondlife, software creators supported by, but
not affiliated with, Second Life. See libsecondlife, Libsl v. Copybot, http://www.libsecondlife.org/wiki/Libsl vs-copybot (last visited Sept. 17, 2008).
129. Posting of Robin Linden to Official Second Life Blog, http://blog.secondlife.
com/2006/11/13/copyrights-and-content-creation-in-second-life/ (Nov. 13, 2006, 21:57).
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desired. 13 This non-solution generated more than 1100 responses,
ranging from lukewarm to hostile.1 3

By immunizing ISPs from liability for copyright infringement if they
have no knowledge of unauthorized material, DMCA's safe harbor
provisions encourage ISPs to look the other way and not monitor the
content posted on their sites. Although the Second Life website con-

tains a process for requesting a DMCA take-down of infringing content, this process is aimed at real-world creators who believe their

work has been illegally copied in-world.1 32 Linden Lab generally does

not honor in-world requests for DMCA takedown notices. 133 When
Alderman learned that Catteneo was selling exact copies of Eros's
SexGen Platinum animation system for as little as L$4,000 (around
$15), Linden ignored his DMCA takedown request and advised him
to file an abuse report, which is Second Life's internal forum for
resolving disputes between residents.134 As perhaps the crowning
touch to Linden Lab's refusal to get involved in these disputes, Second
Life residents have noted that Volkov Catteneo and Rase Kenzo

maintain their accounts in Second Life despite
compelling evidence
135

that they infringed Eros's SexGen copyright.
Ironically, months after the Leatherwood settlement and apparently
unrelated to either of Alderman's lawsuits, Linden Lab abruptly "disabled" many infringing objects, including several SexGen derivatives,
on June 14, 2008. Three days later, Linden restored the "disabled"
content and apologized to Second Life residents whose content had
been "inadvertently disabled," while at the same time reaffirming its
commitment to the DMCA process. 136 Alderman remarked that Linden's actions reflected the company's "ambivalence toward content
130. During the course of making this announcement, Cory Ondrejka, Linden
Lab's Chief Technical Officer, said that "[w]e are not in the copyright enforcement
business." Posting of Cory Linden to Official Second Life Blog, http://blog.secondlife.
com/2006/l1/14/use-of-copybot-and-similar-tools-a-tos-violation/ (Nov. 14, 2006,
15:47).
131. Id.
132. See Second Life, DMCA: Digital Millennium Copyright Act, http://secondlife.
com/corporate/dmca.php (last visited Jan. 22, 2008) (stating that "these notifications
and counter-notifications are real-world legal notices provided outside of the Second
Life environment.").
133. Posting of Eric Reuters to Reuters/Second Life Blog (Nov. 7, 2007, 15:06 PST),
http://secondlife.reuters.com/stories/2007/11/07/merchants-decry-second-life-copyright
-chaos/; see PvP Justice, supra note 11; Tenshi Vielle, Our Heroes Are Dead, SECOND
LIFE HERALD, Aug. 28, 2007, http://www.secondlifeherald.com/slh/2007/08/our-herosare-d.html.
134. Posting of Eric Reuters, supra note 42.
135. The Author has verified that as of October 11, 2008, Catteneo and Kenzo still
inhabited Second Life. Second Life competitor There strengthened its copyright protections in the wake of the Eros, LLC v. Doe suit. See There Texture Theft Policy,
http://developer.prod.there.com/developer/developer-helptextheft.htm
(last visited
Sept. 17, 2008).
136. Posting of Laura P. Linden, supra note 11.
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"Two lawsuits and two court orders
creators," and he commented:
1' 37
later[,] nothing has changed.'
B.

Problems with Registration and Enforcement
of In-World Trademarks
1. Rights of Trademark Owners

The owner of "a trademark used in commerce" can register it with
the United States Patent and Trademark Office (USPTO).13 8 In registering a trademark, the applicant must specify "the date of the applicant's first use of the mark, the date of the applicant's first use of the
[and] the goods in connection with which the
mark in commerce,
39
mark is used.'
Registering a trademark is not essential to its enforcement. If a
trademark is not registered, its owner can still get common-law damages for infringement. If a company creates a brand name, represented by a trademark, and establishes a favorable reputation for the
brand through extensive advertising and continuous manufacture of
quality products, the courts will protect that trademark against a competitor who tries to use the same trademark, even if the mark is not
registered. 140 The real prize, however, lies in statutory damages,
which depend on registration of the mark. 41 These damages include
recovery of defendant's profits, damages up to three times actual profits, costs, and attorneys' fees. In some circumstances, the court could
award up to $100,000 per counterfeit mark for violation, or up to
$1,000,000 if the violation was willful. 1 42 And if the complainant can
not have to prove actual
prove that the mark was "famous," he does
143
damages to be entitled to statutory relief.
Once a trademark issues, it is prima facie valid and enforceable. 4 4
Getting a trademark for a product that only exists in-world, however,
can prove difficult. Are in-world objects "goods" in the Lanham Act
sense of the term? Is an in-world sale "use in commerce," as required
for the registration of a mark? The answers to these questions are not
always obvious to trademark examiners, as the case of the SexGen
application illustrates.
137. Id. at Response Nos. 36, 50.
138. 15 U.S.C.A. § 1051(a)(1) (West 2008).
139. Id. § 1051(a)(2).
140. See Armstrong Paint & Varnish Works v. Nu-Enamel Corp., 305 U.S. 315,
335-36 (1938).
141. § 1117(a)-(c).
142. § 1117(c)(2).
143. 15 U.S.C.A. § 1125(c)(1) (West 2008). A mark is "famous" if, among other
criteria specified in the statute, it is well-known in its relevant market as associated
with a particular provider of specific goods. Id. In addition, to be "famous," a mark
must be registered. Id.
144. Id. § 1057(b).
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2.

Registering an In-World Product: The
SexGen Animation System
In June 2007, Eros filed an application to register the SexGen mark
with the USPTO in connection with a "[s]cripted animation system
utilizing a defined menu to actuate avatars within a virtual world accessed through a three-dimensional virtual platform" in International
Class 9, a classification that includes data processing goods. 145 In September, USPTO notified Alderman that his description of the goods
was unacceptable for vagueness, and it suggested an alternative:
"Computer software platform utilizing a defined menu for animating
three-dimensional virtual representations of characters. ' 146 USPTO's
proposed description missed the point: the application was for the animation menu and its implementation in software, not for the Second
Life platform.
USPTO also notified Alderman that the screen shots he submitted
with his application, showing the packaging of SexGen products, were
not acceptable "because they do not appear to show use of the mark
with the specified goods. Applicant must submit a substitute specimen showing use of the mark for the goods specified in the application. ' 147 Since the goods involve software for animating avatars, it is
difficult to imagine how Alderman could comply with this requirement, but USPTO gave him six months from September148 18, 2007, to
find an acceptable description and substitute specimen.
Alderman's response, filed March 7, 2008, changed the description
of the goods from the scripted animation system of International Class
9 to "[p]roviding [n]on-downloadable software for use in virtual
worlds," International Class 42, a class covering computer services.
This represented a change in fundamental classification, from goods
(Class 9) to services (Class 42), while still attempting to retain a tenuous hold on the "product" aspect of his trademark. He also submitted
a substitute specimen, showing a display of the products in the Second
Life store where his animation systems are sold. This time, USPTO
accepted his specimen, but it issued a Final Refusal based on deficiencies in the product description: "The amended identification of goods
and services is unacceptable because it is indefinite and because it exceeds the scope of the original identification."'1 49 Again, USPTO suggested an alternate description, erasing the last element of tangibility
145. U.S. Trademark No. 77202601 (filed June 11, 2007), available at http://tarr.
uspto.gov/tarr?regser=serial&entry=77202601.
146. United States Patent and Trademark Office, Priority Action, http://tarr.uspto.
gov/servlet/tarr?regser=serial&entry=77202601 (follow "Trademark Document Retrieval" hyperlink; then follow "18-Sept 2007 Priority Action" hyperlink).
147. Id.
148. Id.
149. United States Patent and Trademark Office, Office Action, http://tarr.uspto.
gov/servlet/tarr?regser=serial&entry=77202601 (follow "Trademark Document Retrieval" hyperlink; then follow "1-Apr-2008 Offc Action Outgoing" hyperlink).
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from the SexGen product: "Providing temporary use of nondownloadable software for animating three-dimensional virtual characters," International Class 42.150 USPTO gave Alderman another six
months to amend his application. This description bears little resemblance to Alderman's original "scripted animation system utilizing a
defined menu," and "providing temporary use" is not an accurate
description of the in-world sale of a SexGen animation system, but
Alderman accepted the revision.
On April 18, Alderman filed a Request for Reconsideration of his
application, using the description of the goods recommended by the
trademark examiner, and on April 19, USPTO approved the application for publication.1 5 1 On May 27, 2008, the application for the
SexGen mark was published for opposition, giving anyone thirty days
either to object to the registration or to apply for additional time to
object.1 5 2 No one objected, and on August 12, 2008, SexGen was entered as a service
mark on the Principal Register of the U.S. Trade153
mark Office.
The issuance of the SexGen mark, however, does not really answer
the questions about trademarks for virtual-world products. "Scripted
animation system utilizing a defined menu to actuate avatars within a
virtual world accessed through a three-dimensional virtual platform,"
although cumbersome, is more specific (and more accurate) than
"providing temporary use of non-downloadable software for animating three-dimensional virtual characters." The rejection of the first
description and the acceptance of the second suggest that it might be
difficult to get a description of virtual goods past the USPTO trademark examiners. Based on Alderman's experience, it appears that
virtual-world goods might tend to become services as they make their
way through the USPTO examination process. This should make no
difference, as service marks are subject to the same enforcement as
trademarks, 154 but if an in-world author cannot maintain the distinction between goods and services when applying for a mark, he might
150. Id. (emphasis added).
151. United States Patent and Trademark Office, request for Reconsideration After Final Action, http://tarr.uspto.gov/servlet/tarr?regser=serial&entry=77202601 (follow "Trademark Document Retrieval" hyperlink; then follow "18-Apr-2008 TEAS
Request Reconsideration After FOA" hyperlink); United States Patent and Trademark Office, Trademark Snap Shot Publication Stylesheet, http://tarr.uspto.gov/
servlet/tarr?regser=serial&entry=77202601 (follow "Trademark Document Retrieval"
hyperlink; then follow "19-Apr-2008 TRAM Snapshot of App at Pub for Oppostn"
hyperlink).
152. United States Patent and Trademark Office, Notice of Publication Under
§ 12(a), http://tarr.uspto.gov/servlet/tarr?regser=serial&entry=77202601
(follow
"Trademark Document Retrieval" hyperlink; then follow "07-May-2008 Notie of Publication" hyperlink).
153. United States Patent and Trademark Office, Principal Register Certificate,
http://tmportal.uspto.gov/external/portalregistrationcert
(enter registration no.
3483253).
154. 15 U.S.C.A. § 1053 (West 2008).
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have an equally difficult time proving infringement of his mark by inworld counterfeit copies of his "services."

3.

Rampant Infringement in Second Life

55
Infringement of real-world trademarks is rampant in Second Life.'
Benjamin Duranske ("Benjamin Noble"), founder of the Second Life
Bar Association, estimates that transactions involving counterfeit
trademarks account for more than $3.5 million in in-world sales each
year. 15 6 Duranske suggests that one problem with enforcing trade-

marks in virtual worlds lies in the nature of in-world products themselves: are they actual products, are they pictures of products, or are

they "something altogether new"-virtual products?' 57 He argues
that the answer to this question could determine the ability of an in1 58
world manufacturer such as Eros to protect its trademarks.
Eros's trademark infringement claim against Catteneo/Leatherwood for violation of the SexGen mark was filed under the Trademark
Dilution Revision Act of 2006, which provides relief for "dilution by
blurring" of a "famous mark"-that is, use of a mark that is likely to
cause consumer confusion about the source of the associated product.1 59 The complaint appears to have been written with a view toward satisfying the requirements for a claim that would bring
statutory damages. The complaint touched all the bases: the mark was
associated with goods sold through interstate commerce; 60 the mark
was "famous and distinctive among the relevant consuming public"; 61
the mark "distinguished" Eros's products and identified Eros as the
source of the goods; 16 2 the defendant misrepresented the source of
unauthorized copies, "resulting in actual consumer confusion" regarding the source of the copies; 163 and the defendant's action was "at all
times

. . .

willful, wanton, malicious, and committed in bad faith, with

the deliberate intent to deceive or confuse the consuming public...
and to unjustly profit from the . .

Mark.'

1 64

.

goodwill associated with the

Eros further claimed to have been "irreparably damaged"

155. See BENJAMIN TYSON DURANSKE, VIRTUAL LAW: NAVIGATING THE LEGAL
LANDSCAPE OF VIRTUAL WORLDS 150-51 (2008).
156. Id. at 151.
157. Id. at 152.
158. Id.
159. 15 U.S.C.A. § 1125(c)(1); Complaint 1 26, Eros, LLC v. Doe, No. 8:07-CV01158-SCB-TGW, 2007 WL 2344622, (M.D. Fla. July 3, 2007).
160. Complaint
17, Doe, No. 8:07-CV-01158-SCB-TGW, 2007 WL 2344622.
161. Id. 18.
162. Id.
163. Id. 26.
164. Id. 27. Alderman focused on the fact that he had applied for trademark
registration in making his claim for statutory damages, ignoring that (a) the infringement predated the application, and (b) a mark must already be on the Principal Register at the time of infringement to qualify as "famous." See 15 U.S.C.A.
§ 1125(c)(1)-(2).
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by the loss of sales and consumer confusion and asked for statutory
damages under the Lanham Act.' 6 5 However, the Act also states that
"no profits and no damages shall be recovered under the provisions of
this chapter unless the defendant had actual notice of the [trademark]
registration, "1166 so Erscn
Eros cannot recover statutory damages against
Catteneo or Simon unless it can prove they committed another infringement after the issuance of the mark.
Moreover, in-world enforcement of trademarks could suffer from
the same ambiguities as in-world copyright enforcement. Would a
court recognize in-world sales of virtual objects as interstate commerce? The court in Bragg found that the arbitration provision in the
Second Life Terms of Service was "clearly connected to interstate
commerce" because Bragg, a resident of Pennsylvania, had "purchased virtual land through the Internet on Second Life as a result of
representations made on the national media" by Linden Lab, a corporation based in California.' 6 7 If the in-world sale of virtual land qualifies as commerce, then the in-world sale of virtual chattels should
likewise qualify. But what about the in-world sale of virtual services,
which is the territory SexGen now occupies?
C. Is Patent Protection Possible or Appropriate?
In the meantime, America Online (AOL) has submitted a patent
application for "a computer-implemented method of animating" an
avatar, "based on the animation of another avatar ....
The avatars
may be displayed in a single... window, and the displayed animations
may create an appearance that the avatars are interacting with one
another." The interaction may be by text, voice, or touch.1 68 AOL's
application is for an instant messaging system, but it does not strain
the imagination to see it modified to fit Eros's interacting animated
avatars.
Software patents are increasing in number, if not in popularity,
since the U.S. Supreme Court's decision in Diamond v. Diehr.'6 9 As
patent attorney Jeffrey Blatt has noted, copyright protection for the
embodiment of an idea, coupled with patent protection for the idea
itself, provides strong protection for an inventor. 7 ° The USPTO has
published guidelines to be used by examiners to determine whether a
165. Complaint
28, 37, Doe, 2007 WL 2344622.
166. 15 U.S.C.A § 1111.
167. Bragg v. Linden Research, Inc., 487 F. Supp. 2d 593, 604 (E.D. Pa. 2007).
168. Interacting Avatars in an Instant Messaging Communication Session, U.S. Patent App. No. 20070168863 (filed July 19, 2007) availableat http://patft.uspto.gov/ (follow "Publication Number Search" hyperlink; then enter "20070168863") [hereinafter
USPTO, Interacting Avatars].
169. Diamond v. Diehr, 450 U.S. 175 (1981).
170. Jeffrey J. Blatt, Software Patents: Myth vs. Virtual Reality, 17 HASTINGS COMM.
& Er. L.J. 795, 805 (1995).
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particular software invention is patentable. 171 In general, an algorithm itself is not patentable, but if it can be used in conjunction
with hardware to do something novel, tangible, and useful, the appli7
cation could be approved for a patent. 1
Eros applied for copyright protection for a two-dimensional graphic
artwork, not a computer program. 173 But even if Eros had applied for
a software patent, the SexGen animation system might still fall outside
the scope of patent protection. Although the law has moved far from
the days when software was not considered the proper subject of a
patent, the USPTO guidelines continue to specify that an invention
must produce a tangible result "in the real world,' 1 74 and that is precisely where SexGen does not operate.
V.

A.

CONCLUSION

In-World Solutions Are Not Enough

It has been suggested that the best solution would be to arbitrate
175
these disputes in-game and keep them out of real-world courts.
The SL Bar Association, the in-game analog to the American Bar As1 76
sociation, is currently working on an in-world arbitration scheme.
The first problem with this solution is that it does not address the
problems highlighted in this Comment. Volkov Catteneo did not respond to in-world requests from Stroker Serpentine to cease and desist selling infringing copies of SexGen Platinum, he denied the
infringement in the real-world press (while admitting it to an in-world
reporter), and he refused to respond to a summons from a United
States district court.17 7 There is no reason to believe he would have
been more responsive to a request for in-world arbitration.
171. United States Patent and Trademark Office, Manual of Patent Examining Procedure § 2106 (8th ed., rev. 6 2007), available at http://www.uspto.gov/web/offices/pac/
mpep/mpep.e8r6_2100.pdf 9 [hereinafter USPTO Manual].
172. USPTO Manual, supra note 171, §§ 2106.01- .02.
173. Complaint, Exhibit C, Eros, LLC v. Simon, No. 1:07-CV-04447-SLT-JMA
(E.D.N.Y. Oct. 24, 2007).
174. USPTO Manual, supra note 171, § 2106(B). Also, § 2107.01(B) defines "substantial utility" as having "a 'real world' use." Id. §2107.01. The AOL patent application for a method of interacting avatars claims that the interaction will enhance
communication among real-world users. See USPTO, Interacting Avatars, supra note
168.
175. John Perry Barlow, Electronic Frontier Foundation, A Declarationof the Independence of Cyberspace, Feb. 8, 1996, http://homes.eff.org/-barlow/Declaration-Final.
html.
176. Second Life Bar Association Project Group: Arbitration/Justice System, http://
www.slba.info/forumlYaBB.pl?board=techlaw (registration required).
177. Posting of Eric Reuters, supra note 42; PvP Justice, supra note 11; Silvestrini,
supra note 29; Entry of Default, Eros, LLC v. Doe, No. 8:07-CV-01158-SCB-TGW
(M.D. Fla. Nov. 16, 2007), available at http://virtuallyblind.com/files/eros default.pdf.
Leatherwood told the Second Life Reuters reporter that he did not want to "help
structure Stroker's flimsy case in any way." Posting of Eric Reuters, supra note 127.
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The second problem is that if, for example, the party who purchased
"Amsterdam" for $50,000 is somehow dissatisfied with his purchase,
he will want real-world satisfaction for his real-world cash. People
who spend real money for in-world property will likely demand realworld remedies for any problems with their purchases. Or, as Stroker
Serpentine expressed it when he filed the lawsuit against Catteneo,
"[t]o those who believe that this suit belongs in a virtual court, I challenge you1 7to
get my mortgage company to accept [$L]indens in
8
payment.'
Furthermore, cyber solutions to Internet problems propagate what
Joshua Fairfield calls the "medium-governance fallacy," in which "the
1' 79
form of governance must match the form of the medium governed.'
This fallacy assumes, for example, that courts should use the telephone to solve disputes related to telecommunications.1 8° Fairfield argues that there should be "an appropriate match between the area of
law and the resource in dispute." 1 8 ' This would mean that intellectual
property law-copyright, trademark, and patent-should be reserved
for intellectual property and should not be twisted to settle other
types of disputes in virtual worlds. It could be argued, for example,
that Leatherwood's and Simon's sales of duplicate SexGen products
more closely resemble the tort of conversion than trademark
infringement.
B.

Virtual-World Disputes Should Be Governed
by Applicable Law, Not EULAs

The need for an appropriate match between the area of law and the
resource in dispute means that all in-world disputes cannot be settled
by the EULAs governing virtual worlds. Most EULAs were not designed to deal with virtual-world disputes between players; they were
designed to protect the game providers.' 82 The harassment of "Anshe
Chung" described in Section IV.A above was harmless enough, but
what happens when she becomes the target of defamation that seriously damages her in-world reputation and causes her million-dollar
empire to collapse? Closing the offending avatar's Second Life account-even if Linden Lab were to do so-would be small compensation for the real economic harm to Chung. Yet, that is the extent of
the in-world sanctions available.' 8 3 Chung would have to pursue
her
18 4
remedies in a tort action for defamation in a real-world court.
178. PvP Justice, supra note 11.
179. Fairfield, supra note 44, at n.40.
180. Id.
181. Id.
182. See Lastowka & Hunter, supra note 12, at 50-51, 72.
183. See Second Life Terms of Service, supra note 6, 4.1; Second Life, Community
Standards, http://secondlife.com/corporate/cs.php (last visited Jan. 31, 2008).
184. Bettina Chin explores this scenario in Regulating Your Second Life, supra note
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It is becoming clear that the standard EULA for virtual worlds
needs serious rethinking regarding in-world property rights. The contracts between gamers and game providers specify that all rights in inworld real property and chattels belong to the game provider.' 85 Even
Second Life, which uses residents' intellectual property rights in their
virtual creations as a marketing tool, has a provision in its Terms of
Service assigning all patent rights to Linden Lab, and another provision stating that all data on Linden's servers, "including without limitation any data representing or embodying any or all of [users']
content," belong to Linden Lab.' 8 6 Yet, most game providers do not
enforce these provisions consistently, and when they are enforced
against one gamer, the aggrieved individual would have a justifiable
action for unconscionability based on the arbitrariness of enforcement. Furthermore, it is not at all clear that courts will continue enforcing EULAs at the expense of game participants. 87 And the way
virtual worlds are developing, with a growing percentage of user-generated content, the time will come when content creators will be unwilling to assign their property rights to game developers.
C.

Intellectual Property Law Should Recognize and
Protect Virtual-World Inventions

Finally, intellectual property law itself is in need of revision if it is to
protect in-world creations. Although current copyright law protects
against the unauthorized copying of real-world content to a computer
forum, it is unclear whether the anti-computer copying provisions of
copyright law-specifically, DMCA-apply when the copying is done
in-world of an in-world object. Similarly, it is not clear that a trademark can protect virtual goods. It is not at all certain that the U.S.
Patent and Trademark Office recognizes virtual goods as "goods" for
the purposes of trademark registration, and questions over the definition of virtual goods could determine the ability of an in-world manufacturer to protect its trademarks.188
Even if copyright and trademark law can be applied to virtual
goods, these bodies of law can only protect against infringers who are
explicitly copying the code or the aesthetic features of a virtual object.
But in the case of the SexGen beds, the infringers were not copying
the code; they were duplicating the objects. Patent protection would
give inventors a way of defending the ideas embodied in their virtualworld inventions. For example, a patent on a "scripted animation system utilizing a defined menu to actuate avatars within a virtual world"
would protect Eros from counterfeit versions of the SexGen objects
even if someone modified the code. However, under the current
185. See Meehan, supra note 12, at 9 & n.45.
186. Second Life Terms of Service, supra note 6, IT 3.2-.3.
187. See Bragg v. Linden Research, Inc., 487 F. Supp. 2d 593, 612 (E.D. Pa. 2007).
188. DURANSKE, supra note 155, at 152.
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USPTO guidelines, an invention must produce a "tangible result" in
the "real world." This guideline appears to make it impossible to patent an object that only exists in the virtual world. But without such
protection, virtual-world inventors risk losing the economic benefits of
their inventions to in-game counterfeiters.
The boundary between the virtual world and the real world is rapidly fading. Estimates of today's virtual-world population range from
over ten million to more than 80 million users; 189 technology market
research firm Gartner, Inc. has estimated that by the end of 2011, 80
percent of active Internet users will participate in some form of virtual
world. 190 The trend in these virtual worlds is toward more and more
user-generated content. Intellectual property law-in addition to contract law, property law, and other rules that govern interactions between people in the real world-will have to adapt to the new virtual
reality.
189. MMOG Active Subscriptions: 200,000+, supra note 16; Virtual World Factoids,
May 7, 2007, available at 2007 WLNR 9286401.
190. Press Release, Gartner, Gartner Says 80 Percent of Active Internet Users Will
Have a "Second Life" in the Virtual World by the End of 2011 (Apr. 24, 2007), http://
www.gartner.com/it/page.jsp?id=503861.
RESEARCH ALERT,
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